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educators, nonprofit programmers, children's advocates and public broadcasters. Board members

would have staggered three year terms, and could appoint their successors. 0Ione of the

Consortium's board members should be permitted to have any interest in any programmer (or

programming) seeking access to the 25(b) capacity. The Consortium's employees and contractors

could similarly have no relationship either to a DBS provider or to a Section 25 (b) programmer.

To ensure that the Programming Consortium provides a workable mechanism for selecting

Section 25(b) programming free of DBS providers' intluence, it should be required to submit

a report on its operations to the Commission every two years. Based on that report, the

Commission may choose to modify the Consortium's operations.

B. DBS Providers Should Be Immune From Liability for Any Programming
Shown on Their Section 25(b) Capacity.

As the Commission notes in its 1993 NOPR, it has in the past held broadcast licensees

harmless from liability where Congress has removed editorial control over particular program-

ming. i. e. , candidate advertising. 1993 NOPR at 41. The situation here is analogous - Congress

has removed edimrial control from DBS providers - and deserves an analogous solution. The

Commission should therefore immunize DBS providers from any liability that might result from

Section 25(b) programming.

As the Commission recognizes, there is no basis in the law for it to carve out special

exceptions for "indecent" or other arguably illegal speech. 1993 NOPR at 1597. Indeed, the

u.s. Court of Appeals for the District of Columbia Circuit recently struck down the Commis-

sion's attempt to carve out an exception to Section 315(a) that would have permitted broadcasters

to channel candidate advertisements they deemed "harmful to children." Becker v. FCC, 95 F.3d

75 (D.C. Cir. 1996).
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Any fears DBS providers may have about their 2S(bl capacity being used for indecent

programming are further ameliorated both by the type of programming permined on this capacity,

and by the DBS industry's own technology. The requirement that the programming be noncom-

mercial, educational or informational will, for the most part, screen out arguably "indecent"

programming. Moreover, DBS providers have perhaps the best built-in "lock-out" technology

of any multiple channel medium. 11 This screening technology permits parents to prevent child

access to programming based on many different factors, inc!uding program ratings and!or content.

As time goes on, it is likely that this technology will become even more precise and user-friendly.

VII. THE CAPACITY AVAILABLE UNDER SECTION 25(b) MUST BE PRICED TO
ENSURE BROAD, AFFORDABLE ACCESS BY NONCOMMERCIAL EDUCA
TIONAL PROGRAlvIMERS.

It is apparent from the plain language of Section 25 (b) that Congress intended to make

the capacity for noncommercial, educational programming widely available to, and affordable

for, nonprofit and public entities. Perhaps taking a lesson from its mistakes in the 1984 Cable

Act (fixed in the 1992 Cable Act), which permitted cable operators to set prices for commercial

leased access,12 Congress legislated in great detail, requiring the FCC to ensure that DBS

llDBS operators have made this a major selling point, and their own advertisements boast
about the availability of this technology.

12The 1992 Cable Act amended the leased access provisions of the Communications Act, inter
alia, to require the FCC to "determine the maximum reasonable rates that a cable operator may
establish" for using leased access channels, and to "establish reasonable terms and conditions
for such use, including those for billing and collection; ... " 47 USC § 612(c)(4)(A)(i-ii). The
Senate Commerce Committee noted that thes~ changes were made because "the [1984 Cable
Act's] leased access provision...delegates to the cable operator the task of initially establishing
rates, terms, and conditions. If the programmer does not find these reasonable, the programmer
may then seek relief at the FCC and in the courts. It does not take much understanding of the
incentive of the parties and the nature of the programming market to understand that such an ap
proach has fundamental problems." S. Rep. 102-92, 102nd Cong., 1st Sess. at 31 (1991).
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providers make the capacity available "upon reasonable prices, terms and conditions." It further

mandated that the Commission define that term to "take into account the nonprofit character of

the programming provider." 47 USC §33S(b) (4) (A), and to prohibit any prices from exceeding,

for any available channel, "SO percent of the total direct costs of making such channel available."

47 USC §33S(b)(4)(BL In calculating the "total direct costs." the Commission is required to

exclude

(i) marketing costs, general administrative costs, and similar overhead costs .... and;

(ii) the revenue that such provider might have obtained by making such channel available
to a commercial provider of video programming.

47 USC §335(b)(4)(C)(i-iiL

The importance of keeping rates low is even greater here than in the leased access context

- as Congress recognized. the entities that are eligible to use this capacity will be public or

nonprofit, and therefore, for the most part, will have limited financial resources. The Commis-

sion must not repeat its leased access mistake: it should set rates far below 50% of direct costs,

so that the cost of access is at, or near, zero.

A. Congress Gave Express Directions For What Should Be Considered "Direct
Costs."

As shown above, Congress specifically excluded certain costs from being considered "di-

rect" costs. What the Commission must exclude from its calculation of direct costs is "marketing

costs, general administrative costs and similar overhead costs ... and...the revenue that (a DBS]

provider might have obtained by m~ing such..channel available 0 a commercial provider of video

programming. 47 USC 335(b)4(C)(i-ii).

As the Commission notes in its 1993 NOPR at 1599, the House Commerce Committee
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also spoke to what costs it was permissible to include:

Direct costs include only the costs of transmitting the signal to the uplink facility and the
direct costs of uplinking the signal to the satenite.

H.R. Rep. 102-628, 102nd Cong., 2nd Sess. at 125 (House Report) [Emphasis added].

The House Report language is significant because aniy the House Bill contained the direct

cost language that is embodied in Section 25(b) (4). H.R. Rep. 102-862, 102nd Cong., 2nd Sess.

at 99-100 (Conference Report). The use of the word "anIy" demonstrates that the drafters

specifically considered the question, and had the specific desire to limit the costs to the enumerat-

ed items. Thus, the Commission's authority to determine direct costs is bounded by the express

intent of the drafters of this provision.

However, in its 1993 NOPR, the Commission lists other costs not specifically mentioned

in the language of legislative history that it believes might be included in the definition of direct

costs, including

the proportional share of construction, launch, and insurance of the space station... the
continuing costs (on a proportionate basis) of the uplink facility used to provide the
channel and a proportional share of the telemetry, tracking and control costs for the space
station.

1993 NOPR at 1599.

To include these significant costs however, would render meaningless the House Commit-

tee's directive to include "only the costs of transmitting the signal to the uplink facility and the

direct costs of uplinking the signal to the satellite." [Emphasis added.] Moreover, adding such

costs would frustrate Congress' intention that this capacity be affordable to nonprofit entities,

47 USC §335 (b) (4) (A), adding such costs would frustrate that intention. Thus, the Commission

must exclude any common costs, as well as any other costs that go beyond the House
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Committee's definition.

B. DBS Providers Should Be Encouraged to Provide Funding For Section 25(b)
Programming.

In its 1993 NOPR, the Commission asks whether "DBS providers may pay a program

supplier for the use of its programming or may undertake various promotional activities in

exchange for other consideration." 1993 NOPR at 1599. It asks further whether such arrange-

ment "can be counted toward fulfilling the DBS service provider's obligations" under Section

25(b) .

DAETC, et aI.' s response to these two inquiries is a resounding "yes." But, in keeping

with the requirement that DBS providers exercise no editorial over the programming under

Section 25 (b) , they should not be permined to give money directly to any particular programmer

or programming. Permitting DBS providers to do so would, in essence, give them a hand in

selecting programming, because only those programmers with sufficient funds could utilize the

Section 25(b) access. Instead, the DBS provider should be encouraged to provide funding to the

501 (c) (3) corporation. for the sole purpose of making grants to needy programmers. See Anach-

ment 1 at ~2.4. 13

To encourage financial support for noncommercial programming, the Commission should

adopt a procedure whereby a DBS provider's channel capacity obligation may be reduced in

exchange for providing a certain amount of funding to the 501 (c) 0). A DBS provider should

be permitted to reduce its Section 25(b) obligation by one channel for every 0.5% of its gross

revenues that it pays to the 501 (c) (3). However, it may not, in any event, be permitted to reduce

lYrhis money could not be used to pay the Consortium's overhead or administrative costs.
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that capacity under the 4% requirement. For example, under the scale on p. 14, if a DES

provider has 100 video channels, it would be required to provide reserle 7 video channels under

Section 25. Assuming the provider had a gross revenue of 100 million dollars, it could reduce

its reservation obligation to 6 channels if it gave 5500,000, 5 channels if it gave 51,000,000, and

4 channels if it gave $2 million. But it could not reduce its obligation below 4 channels. Any

DBS provider panicipating in such an arrangement would be required to file an annual report

with Commission.

IX. THE COMMISSION SHOULD PUT DBS PROVIDERS ON ~OTICE THAT THEY
MUST MAKE CAPACITY AVAILABLE WITHIN 45 DAYS OF THE RELEASE
OF THE COMMISSION'S ORDER IMPLEMENTING SECTION 25(bL

As discussed above, it has now been four and one half vears since the 1992 Cable Act
"

was passed, and over 4 years since the Commission released its 1993 NOPR. During that time,

the DBS industry has been on notice that the Commission could impose these obligations at any

time. Indeed, it had not indicated any opposition to Section 25's requirements until very recently.

Thus, there is no policy or legal reason why DBS providers should not make Section 25(b)

capacity available soon after the Commission adopts its rules in this area. DAETC, et al. urge

the Commission to require DBS providers to make this capacity available, within 45 of the release

of its order implementing Section 25(b). This time frame will permit DBS providers to give

adequate notice to their customers about impending programming changes.

In the 1993 NOPR, the Commission requested comment on a related issue, that is, whether

DBS providers who are offering service pursuant to executed contracts with programming
suppliers should have all existing serviCes grandfathered, and be subject to the[] reserva
tion requirements only upon the expansion of their service to include additional channels.

1993 NOPR at 1597.
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But the Commission' s concern at that time was with contracts executed before the 1992

Cable Act was passed. At that time only one DBS service, Primestar, was operable. All the

other DBS services began operation after Section 25 was made law. Given that fact, and the

passage of time, there is no reason to permit DBS providers to avoid their Section 25 obligations.

Moreover, to subject DBS providers to their Section 25 obligations "only upon expansion" of

their capacity, is to virtually guarantee that no capacity will ever be made available.

CONCLUSION

Congress' mandate for Section 25 was unusually specific and clear; the Commission is

bound by that mandate. In fulfilling these Congressional directives, it need not approach Section

25 as if it were a novelty. By designing Section 25(a) to resemble over~the-air broadcasters'

public interest obligations, by using cable leased and PEG access channels as the model for

Section 25(b), Congress enabled the Commission to use time-tested mechanisms in structuring

DBS' public service regime. Other successful legal precedents can be used in formulating, inter

alia, the definition of "noncommercial" programming and determining what entities should be

eligible to use Section 25 (b) capacity.

After a four and one half year deferral in implementing Section 25, the DBS industry has

grown and thrived. The public is still waiting for its dividend of public service. The Commis-



sion should promptly end this delay.

April 28, 1997
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":ssu':"'''lq Aut':'orit.y" ~eans t..~e Mayor of -:.;"e C:"t.1 of
Boston.

"Leased C~annel" ~eans any c~ar_~el, or ~or~ion

t~ereof, available for lease pursuant to tar~:= for
proq=~ng by persons ot~er ~~an CSEC.

"Local Origination Proq=~~~g" or ":oca:
Origination" means proqracminq produced or acquire~ by
CSEC for -:.ransmission by CSEC to S~scri~ers in 30ston.
Such prograrming shall include li7e, taped or
alphanucerie programs.

"~onitoring" means obserrinq a cable
comm~~ications signal, or ~~e absence of sarne, where
t~e ocserler is not the Subscriber whose siqnal is
being obserred, whe~~er the signal is obserred by
visual, aural or other electronic means.

"Municipal C."lannel" means any channel, or pOr':ion
thereof, which has been allocated for use by the City,
the Issuing Authority or his designees .

"Pay-Cable" or "Pay-cable Services" means
programming delivered for a fee or charge to
Subscribers on a per-channel basis, in addition to the
fee or charge to Subscribers for ~~e Oniversal Basic
Service.

"?ay-Per-View" or "?ay-?er-View-Serliees" ~ea::.s

progra-~i::.g celi7ered for a fee or charge to
Subscribers on a per-program basis, in addition ':.0 ':.~e

fee or charge to Subscribers for the Universal Sasic
Service.

"?rogramming" means any video, audio, tex~ or data
coded signal carried over the Cable Television Syste~.

"Provisional License" ~eans the ~on-exclusive and
provisional cable television license granted to csse by
the ISSUing Authority of the City of 30ston.

"Public !nstitution" means any governmental
institution or other institution or organization
located in t~e Ci~y of Boston and organized and
operating for purposes ot~er ~~an profit.

'1 p,.ti:) lie !nsti-:'.ltional ~et·....ork" or "? !~rrt ~eans ~.-:.e

four ~und=ed ~egaher~z (~OO MHz) si~gle t~~nk, bidi=sc
tional ~e~Hork which shall parallel ~~e ~=unk

dist=~bution Svs~am desi~ of t~e Subsc=i~e= ~etHork.. ~

"Subscri=er J' :neans a person authorize":' t.o receive
programming.
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2.12 (A,l, pr=ra-eed f=Qm tl'le aa.-:.e of Mayor and CQU.~c:"="

approval. tAll UlCW1':S ma:~.d =y an asterisk U t:U.s

puaq:a.ph 2. 1, an.:! in paraq:a;hs Z. 2 and 2. 3, "wi:l be

increased by ~ive ~e=:ent en t:e ~i:st a~~ive=sa--y e: Mayo:

and Cou:cil approval 0 f cis Aq:eemen-t., and. on eao

succe~q a..n.nivers&:! . )

2.2 !:centive Funds. L~ ad.dition-to operatinq ~ds

provided under paraqraph 2. 1, CQx I.q:ees ':::l pay :CC: i::can-

tive Qp.ra.t~q funds of up to SlOO,OOO' per calenda: yea:.

~es. funt!.s will be paic! as follows: For eAch jlerioe:! of e..o

calenda.: we.ks (Su.:riay througoh Sa;t..~d.ay) in wb.:.=h new

locally-produced public access proqr!mm~nq caelecast en ~e

systam exceed.s 60 hcu=s

Cox shall pay TeC: ad.~tiQnal o~e=a.tL~q ~d.s o~ $3,846*.

&nncuncements Qr sen.aulas WDQSe ecnten: eQ~sis~s p=~~ly

. .
in 1986, COY. will pr07ide ~t=hinq funds ~Q= puelic access

C=x, ~~e City, or char;es to public access ~se=s on a ~Qlla=

~Qr dollar basis, ~~ to a :ax~ 0: SlOO.OOO- ~ any eale~-

da: yea:. Cox will depo$i~ sue~ ma~chinq :~~s in TC=:'s

s



_..._-,----_._------~------_..--..~- .. - ........_.... ' ..

.-.
••-

=at ac::u:t.

~••• J ......-

z.!

....
--'

......,....... __ .
C~X

..,.. , ~----- l.ease -.....-'
....,.................. .1 ... ---

==se Q~ $000,000.

::=: C.:x's

. ~ ~w:..._

.................. "... :'~ ....... _-
-::':r. va.r..s, aC:::~5s

.-a.•• ;~~ ~·~-~~l -..: ~e -..._.--..-~ ...v-__• .~ ••,...---.. '_.-.~-'--- -_.~.... -. -= 'lliiii-:,-._:-........ _ __ ........ w ~ .....,

6



2. 7 Cannels . ~x will prQV:'~e tee:: wi~ ei.q~-:

televi3ion ~~els ane one 1M s~ereo radio ~=~~nel ~n C~X's

- .' system, t= be used. fer pul=lic access proq:'u:n::..::.:;- only. C~x

-: . _.. --:aq:aes t.Q prQvide ad.diticnal television e~els

.... . _.

access when all exist~~s pu=lic access television ~~a-~els

pul:lllc access. lor pu.-poses of t:::is paraqrapb., .all ex::.s~q

public access television e~els are filled when, on ~e

averaqe, eac~ sUc~ e~ar~e: ea:=ies aQ~ less ~~ 12 hou=s

previ~ed, hewever, ~a-: a. ....
~ ---

usea in t.~is paraqraph does aot ~cluee am1our.cemen-:s or

sc~e<:lules whose ccnten-: eonsiso:s pri:&=ily of =~a:ac-:er-

ianerated wri~~.r. messaqes. Cox will provide a: ac~i~ional

public access televisiQn'c~annelwi~~ 30 Cays &~~a=

veri!yinq that all exiso:i:q p~lie access television e~an-

aeis are ~illed. ~x may e~anqe ~~e ~~e= desi~a~iQr. 0:
public access c=annels on SO days wri~~er. aoo:iee ~= Tee:.
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Z.ll ~~e~ o~ License ~e~~ation. ete. C.ssa~o~ o~

o~.: :eason, shall ~e~ir.ate a11 of Cox's Qbliqa~Qns·~~a=

the license aqreemer.t.

pi:a.tion of the lS-yea.: te:::t of tl'le license, uen ':C:: ~y

.'tad !::leok n.lue, and will be payable Ul cash wi·.. .:*' 90 days

&f~e: te::ination of Cox's license~ or on suc~ o~e= ta:::ts

as the pa=--ies may aq:ee.

2.12 'r:ansi":ion.

period. of time a.:":.ar Mayor anc: Council a.pproval 0: t=.is

Aq:eement i::. or:e: to build up t.~e capaci':? -- =e-~----- . .. .......

.'

'to assume them. ~w::.nc; t:ti.s ";:a.csition period., Cox I 5

IJ'1itialli" • • • • • • • • • • • • • • •••"• • • • • • •• 25' 0 f e..'l.
amcunt stated ~~ =ara~a:n 2.1 (S2l,SiS.OO}.. . .

.
S.qinn~q on e..'le :irst day of
'the ~alenca= ~a~e= a=~er ~c:=

9



-----_. ----

nct=.!:.as e.:x t.~a:~ i":. is :os.e.?
~ ~la ~ ~ar~=:: all t:3'~i~q

~ QU~.£~ ~=-~Q:s...........•70' (S6l,%SO.OO)

1~~=~:q an ~. ~S~ 4&v Q~

~. :alanea: ~~a~a: ~~e= !c::
%1=-::'~:".s CQx =&~ i ~ is :eac.y
a:c &l=la = ='.=~;= a..!.l ;:U:l.i:
ac:cass ~un~:"Qns••••••••••••••••• lOO' (SSi,300.00l

_...--

e--··~~e~ ....... ,._~--... ~~ ...~~.-~ ~ S ~ ...._.••~...·_o._o ~l_'~~ ~__-_-_ -_- '.005-r .... v-~ ~~~ ~~~~_a~_ .. , ~~ _. ~ ...- ~

....,._.............
c. ~ ..--

Q: ~.s ~c;=.emen~ Q: %1Q~ less ~~L~ SSO,OOO.

i.:cent:.ve anc! :ta~~q. ~unl:is' .pa.i~ =e:Q?". ":.:.e an.~:"7e=sa.:!

is ~es.s ~~ 530,000, ••y~ , 0.._-- .~. ~'4"._ ...._•----- ..~---- _.._-
':::::'5

sa.:y.

qer.e:a.l 1'_1'~"'." ....... _.....--.
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.. 2.13 Ra1:U:n Ca.:abili-:V. CCx will prQVi~ ':CC: wit:l

..

:et1:--:1 capability as outlined in Exhii:it 2, at-:ac:l'1ea.

ROLE AND OSL:GATIONS OF TC::
.

3. 1 !.evel of Ser.rices. TeC: will maintain t..~e level

of p~lic access se:vice provided for in the license aqree-

ment and the proposal, "as amended.

3.2 Oceration of ~~~els. TCCC will operate ~~e

public aceess channels, equipment ar.d facili~es on a

ncn-disc::i:ninatory basis, free from censorship of proqram

minq content.

3.3 Proq:amminq. TeCC will be fully :esponsii:le for

proq:ammi=q the public aceess ~~~~els provided for ~~

paraqraph 2."7.

3.4 tlisclaime:. u~ , ,.......-...
- l..'. , , '.,.; , .. '
t=e~enc:y on eac~ operat~~q p~_~c aceess c~e~, an. w~_~

reasonable prominence in all TCCC fac:il~ties and on all ~ccc

acve~isements, Qroc:~ures, and public~tions,

message:

-All Tucson p~lic access channels are
operated and controlled =y Tucson
Community Cable Cor;oration (TCCC).
TCCC is an ~dependent, =on-profit
corporation, and is not an aqer.t 0:
affiliate of Cox ~re-Tucson or ~~e
City of 'rucsQn. CQX Cable Tucson and
t..~e City of Tucson" a:e prohil:ited :y law
from controlling' the content of p:oqrams
on pul:)lic access c~ar.nels·. !hey are :let
:es~ons~le i~ any way :or ou:lic access
proqramminq, and are not liicle for any
mate:ial cableeas~ on public access
cunnels. ft

II



-':ucscn CQm:mni~ Cable Co:;era-eic%1
('rC:::) is an i.:dapenc:.en-:, :1Qn-p:o~i':

C::hhDa:1i. "::'1 o:;ani:aticn. ':C::: i.s :1C~ an
aqan-: cr- ~~lli&1:. of CQx cable ':ucscn
c: ~a Ci.~ o~ ~sQn.·

sue: ':.ee::nical ~li'='! • Tee: is net ccliqa.'ted 'to ca.::lecas~
_.

any puelic ac::ass ~rccu~ion which QQes not mee~ suc~

Ccx eet.~e.s ~t pu=lic access ~rcq=3mm;~~eces ~Qt meet

SUQ acceptable le~el o~ ~c:.nica..l quali+::y, anC. so ~c-:;'=.ies

12
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............ ....,.. ......-,.....
ac:ass ~se: (a) for ~c::al use ot ~lic ac:ess e~-i;men~,_ - ~....._ _ _.

.. .

Tee: may =equ~:e o~ p~l~c access users (a) a =ase:-

(:: )

pu::::a.se 0: i:.su::a.::ce c:verac;e)

~se: ~e:3cr.al :~~ancial rascons~~l~~v- .-

dina:y pro~~~~Qn assis~ca (e.q., -nee=le ~:p" c,a:;es- . . ..

cover rcyalties fo: ~e use 0: copy=iqh.~ed ma-:e:ial i=. a

=.~~rinq public: access users ~o su~~ly ~~ei= awn vi~eo~ape.

3.9 Access Uses Onlv.

proced~es qove::inq pu=lic access char_~els an~ equi;men~
.......
--

er.su::e ~~at they will be used exclusively for ;~lic: access

Teee may aq=ee to ~ll~w Cox: to use pnbllc access equi;men~

from time ~o time for ncn-pu=lic: access uses.

:3.10 Produc:~icn Assis~an:e. -_.... ..:I., c'" ~ c'"~_..."l;",I, .... __ ••

assis~ance available to all users. C~ -- s ~ .... - -- ..:Iu-... ~c~..~.. ~e :-.0-.. tr., __ ••

assistance are qove~ee :y pa:aq=a?h 3.S.

13
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..... _--:=.... ,~ ....__ • e_3C::.:e_

,... ,. .. ~.---
:.~ t:e use: is :".s

a<::sss

3.11
,
••

--I:-~.--..-7-= , ~lII'_..,..

,...~ 'T ,1111' _

3.12

...-
...

~:. ....;.awa:-:'s. . .
~"C.:..:..:..:

~:.::e (e.q., 4 __ .---

3.13

~ievision ma~~a:s.

3.14

'T ' .e:;_Qyees

i::c!':'viaua.!.ly .2 ~ ,...._- losses,

14



a.c~, 0: emissions (a. ) 0: i:.s o::i::ers,

Aq:sement.

3.15

A.

All ?Qlic:ies ....~ i ~,......~

....-..
, .any pe.:..c:y .

_...
• low ..

policies ..,~ ~ ~.........

su=e~s wi~~ respect to liability a:isi~q out e: ~~e pe::e:-

manoe 0: this A~=ee:nent.

L~su:ance l~its as :oilows:

Wor~s Compensation

lS



S100,000

5.5,000,000

. .,j~. _..

-

(i) p~cuc~ , C.:m;: letad
epe:a::.cns

(:.v} 3::aci :0:::: ~:::;e:~7

tlmaqe

tli:ac-.=r's , Of~~:a='s

L.iabil';' '=1

}
)
)
)
)
)
)

)
)
)
)

S5,000,000

5:'00,000

55,000

S:',OOO,OOO

--

:ase~
,...-....- .....=- .

~". __ ... t _

....... ~

mi.:~S' •

ac:~ss

3.16

p:ovisio:s Q: ~~e ~cson Coce,

..._-o-··_· .. ~ ·s'W~~ __.....~ --- •

3.1i

--- I
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